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B
uying and selling property is an 

incredibly exciting time in your 

property journey. Although 

the prospect of beginning a 

new chapter in a new house 

is liberating, it can also be quite stressful. It 

is important to be mindful of certain require-

ments and expectations when purchasing or 

selling a property. These include considering 

elements such as the Contract, your loan or 

mortgage and having realistic time expecta-

tions. 

Purchasing
When purchasing it is important to consider 

how you will be purchasing the property. This 

may be as an individual, a company, at trust, 

by a superannuation fund, as joint tenants or 

tenants in common. 

If jointly or as a tenant in common, you 

will need to consider how this might affect 

your estate planning with your solicitor. One 

important issue is to determine who you wish 

for your share in the property to go when 

you pass away. If you elect to purchase as 

join tenants, your share in the property will 

usually be inherited (unless contested) by the 

surviving joint tenant of the property. Tenants 

in common means that your interest in the 

property will be inherited by your estate pur-

suant to your Will.

Be mindful of how you intend to pay for 

the property and how all other related costs 

will be paid for. Some other related costs 

include, the deposit, stamp duty, agents and 

solicitor fees. The deposit amount is usually 

required to be paid on exchange. Exchange 

is when the contract is dated and becomes 

a formal agreement. The deposit amount 

is normally 10% however, you may have 

an option to negotiate the reduction of the 

deposit to 5% or some other amount or use 

a deposit bond. If you are applying for a loan 

it is important that you speak with your bank 

or financial institution and that your financer/

mortgagee’s contact details are provided to 

your solicitor. Written unconditional approval 

of your loan will need to be provided to your 

solicitor before contracts can be exchanged. 

Before contracts are exchanged, it is essen-

tial that you order a pest and building inspec-

tion report. These reports consider the quality 

of the buildings and improvements and will 

indicate whether there are any substantial 

faults in the property that you may not have 

previously been unaware of. It is vital that you 

have a good knowledge of the condition of 

the property that you intend to buy before 

exchanging contracts.

Once contracts have been exchanged, you 

will need to consider how you are going to 

pay stamp duty. Stamp duty is a State govern-

ment tax liable on the transfer of land. If you 

are a new home buyer, you may be eligible 

for a stamp duty exemption. This too can be 

discussed with your solicitor.  

Selling

One of the first things to consider is wheth-

er you are selling your property privately or 

through an agent. If you sell through an 

agent, the contract must be prepared prior 

to advertising the property. This is called a 

marketing or listing contract. You will need to 

meet with your solicitor to discuss the prepa-

ration of your contract. This includes ordering 

the relevant searches for your property and 

discussing the inclusions and any special con-

ditions that may be required.  Remember to 

inform your solicitor of any notices you may 

have received from the Local Council and/or 

the RTA and if there are recent building reno-

vations or any disputes with your neighbours.

If you have an existing mortgage on the 

property, you will need to organise the 

discharge of this mortgage. You can do this 

by speaking with your bank or mortgage 

lender in relation to completing any required 

paperwork. 

It is important to be mindful that the prepa-

ration and execution of a contract can take 

time. The standard time period between ex-

change and settlement is 42 days. If you wish 

for an earlier settlement, this can be discussed 

with your solicitor and negotiated with the 

other side. Talk to us. You’ll be inspired! 

Amelia Brayley 

Solicitor
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Buying:

Once a decision is made to buy a property, 

it is important to decide whether you are 

purchasing as a company or individual, as a 

joint tenant or as a tenant in common with 

equal or unequal shares.

It is also extremely important to decide 

how the purchase is to be funded and to 

secure adequate funds to cover the deposit 

(usually 10% of the purchase price), the pest 

and building reports, and the stamp duty, the 

insurance of the property and the balance of 

funds that will be required on settlement.

Your solicitor will also ask questions relating 

to your circumstances to establish whether or 

not you have eligibility to receive grants from 

the Offi ce of State Revenue for the building 

of a new home or any applicable stamp duty 

exemptions.  

At this time you should also consider the 

advantages of an independent pest and 

building report.

The Contract:

It is essential that you have a clear 

understanding of your contract especially in 

relation to inclusions, cooling off periods, 

rescission and penalties, special conditions 

and the effects of the special condition and, 

the length of the contract. 

Your Solicitor will look carefully at the copy 

of the title deed included with the contract 

and check to see if there are any caveats, 

covenants or other dealings that could impact 

on your use and enjoyment of the property 

before you proceed to sign the contract.

Your solicitor will conduct searches and 

investigate the council fi le to ensure that the 

property you are intending to purchase has 

no hidden surprises.

Exchange:

When all investigations into the property 

and contract are concluded, your fi nance is 

formally and unconditionally approved and 

your deposit paid or is ready to be paid, 

your solicitor will organise the exchange 

of contracts. Your solicitor will then give 

the original contract signed by you to the 

solicitor for the vendor and will exchange 

your original contract for the original contract 

signed by the vendor. Your contract will then 

“come to life” and be dated from the day of 

exchange. The contract will then complete 

upon settlement.

Settlement:

Your contract front page will specify the 

number of days the contract will exist for. 

At the end of this time period the balance 

of funds are to be paid and your matter is 

settled. The title to your new property will 

be handed over from the vendor, you will be 

in possession of the purchased property and 

title to the new property will transfer to you 

following registration.

Selling:

When considering the sale of your property 

it is important that you have your contract 

and special conditions drafted in such a way 

as to ensure a quick and smooth conveyance 

to the purchaser, avoiding unnecessary 

delays.

Your solicitor can also register a power 

of Attorney if this will assist to maximise 

your convenience and allow your solicitor to 

attend to property matters on your behalf 

with your written instruction.

Whether you are creating a new 

subdivision, buying, selling, transferring a 

property or adding or removing easements 

or other dealings on your title, a registered 

Power of Attorney can allow another 

individual to act on your behalf for dealings 

with the NSW LPI, Crown Lands, the Local 

Council and your Surveyor. 

While attending to the change in your 

fi nancial circumstances created by the 

property transactions, your solicitor can 

assist you with attending to any alterations 

that may be required to or to the creation 

of testamentary documents such as a Will, 

Enduring Power of Attorney or an Enduring 

Guardianship. 

Talk to us. You’ll be inspired.

Jane C. Pfi ster

Solicitor
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